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Article 3

THE NOTRE DAME LAWYER

and linger on a point which is, at least, entertaining. Said the court:
"S6me question has been raised as to whether the watermelon is a
fruit or a vegetable. We think it is both. Generically it is included
within the genus vegetable, and still it is a species of fruit. But it
is immaterial how this, the most luscious product of the Southern
field, which is at once a joy to the Northern millionaire and at the
same time affords full and serene satisfaction to Uncle Sambo and
his brood of pickaninnies, a crop which not only draws a stream of
gold from outside markets, but tickles the palate like nothing else
can, is denominated." Since the exact classification of the watermelon was not essential to a proper disposition of the case, the
Georgia judge felt free to equivocate, and under the guise of a
judicial opinion, took the opportunity of advertising the delectable
product of his native soil.
C. J. R.

THE ORIGIN OF PROPERTY
There was a time in all probability when the world and its
goods were ownerless and when the institution of property was
not yet in existence. At just what time in primeval history or in
just what manner man began to lay claim to certain objects is
very problematical. The exact origin of property antedates any
authentic data so that it becomes, in its final analysis, merely conjectural. However, several eminent historians of the Law have
advanced theories on the subjejct and have either given reasons
or pointed out evidence in order to substantiate their views.
Blackstone in his famous "Commentaries" says that in the
beginning all property and goods of the earth were the general
property of mankind and that "by the law of nature and reason,
he, who first began to use a certain thing, acquired therein a
kind of transient property, which lasted so long as he was using
it, and no longer; or to speak with greater precision, the right
of possession continued for the same time only that the act of
possession lasted. Thus the ground was in common and no
part of it was the permanent property of any man in particular;
yet, whoever was in occupation of any determined spot of it, for
rest, for shade, or the like, acquired for a time a sort of ownership .... but the instance he quitted the use or occupation of it,
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another might seize it without injustice... But when mankind increased in number it became necessary to entertain conceptions
of more permanent dominion; and to appropriate to individuals
not the immediate use only but the very substance of the thing to
be used". *Thus, Blackstone enunciated the doctrine than occupancy was the first method of acquiring property and that with
the beginning of civilization transient possession ripened into
perpetual ownership.
Savigny, the Blackstone of German Jurisprudence, said
much the same thing when he maintained that the right to own
property was based on adverse pqssession ripened by prescription. Or in other words, it was the strong man able to enforce
respect for his possession who was finally looked upon as the
owner because of his extended occupancy. Just what amount
of time was needed to ripen the occupant's possession into absolute ownership, Savigny does not tell us.
To these views, Sir Henry Summer Maine, at one time holder of the Corpus Professorship of Jurisprudence in the University
of Oxford, vigorously dissents in his works on Ancient Law.
He maintains that occupancy was not the first method of acquiring property but that such a method is only of recent origin and
was begotten by virtue of settled law. Thus he writes, "it is
only when the rights of property have gained a sanction from
long practical inviolability, and when the vast majority of the
objects of enjoyment have been subjected to private ownership
that mere possession is allowed to invest the first possessor with
dominion over commodities in which no prior proprietorship has
been asserted,"t After long continuance of the institution of
property there has arisen a presumption that everything ought
to have an owner and from this presumption has sprung the
doctrine of occupancy. But it is exactly that presumption and
the reason for it which is our problem; and as Maine goes on to
say "popular impression in reference to the part played by occupancy in the first stages of civilization directly reverses the
truth". Consequently, the institution of property did not begin
when some individual selected for himself a phade tree or a plot
* Sherwood's Blackstone's Commentaries, Vrol. 1. Book II. Chapter I.
t Maine's Ancient Law, page 496.
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of ground maintaining his right of ownership by virtue of his
prior occupancy.
Ancient law dealt not with Individuals but with Families
or Groups of related families; and therein, Maine endeavors to
point out, lies the clue to the origin of property. The village
site and its outlying hunting grounds was the first kind of property known to man. As villages began to encroach upon each
other's hunting grounds, controversies arose and wars resulted;
it was out of these conflicts that the law of real property came
into existence. Clear evidence of this, Maine tells us, can be
found in the village communities of the Hindoos, those tenacious
guardians of primeval institutions. Also, villages composed of
kindred folk maintaining their community property and common
hunting grounds are still to be found in other less civilized parts
of the world.
Digby, in speaking of the origin of the Anglo-Saxon law of
real property agrees with Maine and says in part; "When the
Teutonic nations ceased to be purely nomad, a state from which
some of the tribes appear to have been emerging at Caesar's time,
the first definite settlement or appropriation of land would be a
small cluster of families, the bond of union being real or supLatter when these were broken up into
posed kinship .........
individual family portions "we probably have the earliest instance of separate or individual proprietorship."$
Thus the writer has endeavored to briefly state the theories
advanced on the origin of the institution-of property. Individual
ownership of the material goods of the earth is an inherent right
of mankind by virtue of the law of God.§ Whether occupancy
or some other means was the method first used to subject particular goods of the earth to individual ownership is a moot and
purely academic question. The origin of property, like many
other origins of the institutions of mankind lies too deeply buried
in archeologic history to be rendered into an authentic and indisputable d priori.
LUTHER M. SWYGERT.

t Digby, "History of the Law of Real Property" page 2-3.
§ Catholic Encyclopedia, title:

"Property".

